






The IRA Account balance includes funds, inter a/ia, that moved over from two 

other accounts. The first is an IRA account previously maintained with Morgan Stanley 

("MS IRA"). (See Exhibit A to Movants' Supplement.) While Plaintiff concedes that IRAs 

are generally exempted from garnishment under MCL 600.6023(1 )U), it asserts that 

such funds lose their exempt status if they are rolled over into another IRA. 

It appears undisputed that the IRA Account and MS IRA are both traditional IRAs. 

Plaintiff contends that the MS IRA was rolled into the IRA Account. However, a transfer 

of funds in a traditional IRA from one account directly to another, either at the account 

holder's or trustee's request, is not a rollover; rather, it is referred to as a "trustee-to­

trustee transfer". See IRS Publication 590-A (2014), Individual Retirement 

Arrangements (IRAs), http://www.irs.gov/publications/p590a/. Further, because there is 

no distribution to the account holder, the transfer is tax free. Id. Accordingly, because 

the transfer is tax free, the amount of the transfer cannot exceed the tax-deductible 

contribution limit referenced in the first sentence of MCL 600.6023(1 )U)(iii). Moreover, 

this interpretation is consistent with MCL 600.6023(1 )U), which exempts 408 plans in 

general from garnishment. Further, interpreting the statute in the manner Plaintiff 

advanced would operate to transform accounts that would be exempt if they remained 

separate into non-exempt accounts merely because the account holder desired to 

combine the accounts for his convenience. The Court is convinced that such an 

interpretation is illogical and would lead to obscure results. Consequently, the Court is 

satisfied that the I RA Account is exempt from Plaintiff's garnishment efforts. 

The second account that was rolled over into the IRA Account was over 

$50,000.00 in December 2010 from a Multi-Financial Profit Plan. (See Movants' Exhibit 
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F to their supplement.) The documentation for the Multi-Financial Profit Plan identifies 

the plan as a 403 plan. (ld.) As a 403 plan, the rollover is exempt under section 

6023U)(iii). Consequently, the funds from the rollover of the Multi-Financial Profit Plan 

are exempt from Plaintiff's garnishment efforts. 

Plaintiff also questions whether some of the contributions to the IRA Account 

exceeded the annual limits. However, Plaintiff has not provided the Court with any 

evidence that the limits were exceeded. Consequently, the Court denies Plaintiff's 

position at this time on the basis that it is unsupported. 

(2) The Joint Account 

It is undisputed that the Joint Account is held jointly by Defendant Sorrentino and 

his son, Bennedetto Sorrentino, ll ("Sorrentino II."). Nevertheless, Defendant Sorrentino 

and Sorrentino ll both testified that Defendant Sorrentino is only on the Joint Account as 

insurance in case something happens to Sorrentino II that would render Sorrentino ll 

unable to manage his finances. (See Movants' Exhibits Band C, affidavits of Defendant 

Sorrentino and Sorrentino II.) 

Defendant Sorrentino and Sorrentino 11 are presumed to be equal contributors 

and equal owners and that, under the presumption, a garnishment order regarding 

Defendant Sorrentino's assets only applies to his half of the Joint Account. See Dep't of 

Treasury v Comerica Bank, 201 Mich App 318, 328; 506 NW2d 283 (1993), citing 

Sussex v Snyder, 307 Mich 30, 38; 11 NW2d 314 (1943). However, the presumption 

may be rebutted by either co-owner. Danielson v Lazoski, 209 Mich App 623, 629; 531 

NW2d 799 (1995). 
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In this case, Movants assert that Defendant Sorrentino gifted the funds within the 

Joint Account to Sorrentino II, and that as such Sorrentino II owns all of the funds within 

the Joint Account. "'It may be stated generally that the three elements necessary to 

constitute a valid gift are these: (1) that the donor must possess the intent to pass 

gratuitously title to the donee; (2) that actual or constructive delivery be made; and (3) 

that the donee accept the gift."' In re Rudell Estate, 286 Mich App 391, 404; 780 NW2d 

884 (2009), quoting Osius v Dingell, 375 Mich 605, 134 NW2d 657 (1965). 

In support of their position, Movants rely on two affidavits: one affidavit executed 

by Defendant Sorrentino (See Movants' Exhibit 8), and one executed by Sorrentino II. 

(See Affidavit filed on April 30, 2015) In addition, Movants also rely on Form 1099s for 

2009-2014 reporting income to Sorrentino II. (See Exhibit H to Movants' Supplement.) 

Sorrentino II testified in his affidavit that in 1995 Defendant Sorrentino gave him 

and his brothers each money in the form of separate bank accounts. (See April 30, 

2015 Affidavit, at ,r3.) Sorrentino II also testified that he and Defendant Sorrentino 

agreed to keep Defendant Sorrentine's name on the account so that he could access 

the account if something happened to Sorrentino II. (Id.) 

In his affidavit, Defendant Sorrentino testified that in 1995 he deposited funds 

into accounts with Morgan Stanley for each of his sons, and that each accounts were in 

his name, as well as one of his sons' names. (See Movants' Exhibit B.) Defendant 

Sorrentino also testified that Sorrentino II his only son that has not withdrawn the funds 

originally placed in the accounts. (Id.) Further, Defendant Sorrentino testified that he 

has not deposited or withdrawn any funds into the Joint Account since 1995, that 

Sorrentino II transferred the Joint Account to UBS, and that he was not aware that his 
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name was still on the account. (Id.) Finally, Defendant Sorrentino testified that he has 

not exercised any control over the Joint Account and that Sorrentino II has had the 

authority to do whatever he wants with the funds. (Id.) 

Lastly, while Movants' have attached form 1099s for Sorrentino 11 from 2009 to 

2014 that report that Sorrentino II had taxable income in those years, the forms do not 

establish that Defendant Sorrentino was not also receiving taxable income from the 

Joint Account, and do not evidence that the funds solely belonged to Sorrentino II. 

After reviewing the evidence Movants have presented, the Court is convinced 

that an evidentiary hearing is needed with respect to the ownership of the Joint Account, 

and as to whether Defendant Sorrentino has gifted the funds within the Joint Account to 

Sorrentino II. While Movants have provided evidence as to Defendant Sorrentine's 

intent when he formed the Joint Account, the Court is satisfied that Plaintiff should be 

given an opportunity to examine Defendant Sorrentino and/or Sorrentino II in order to 

assist the Court in determining whether the funds within the Joint Account should be 

subject to Plaintiffs garnishment efforts. 

Ill. Conclusion 

Based upon the reasons set forth above, Defendants Benedetto Sorrentino 

Revocable Living Trust UTAD July 8, 2005 and Benedetto Sorrentino's objections to 

Plaintiff's garnishment are UPHELD with respect to the "Traditional IRA account number 

1Zxx471 held in the name of Benny Sorrentino" as that account is exempt from 

execution under MCL 600.6023(1 )U). 

In addition, the portion of Movants' motion addressing whether the "Joint account 

number 1Zxx464 held in the names of Benedetto Sorrentino II and Benny Sorrentino" is 
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subject to Plaintiff's garnishment efforts will be addressed at an evidentiary hearing 

hereby set for: September 14, 2015 at 1 :30 pm. At the hearing, the parties will be given 

an opportunity to present testimony and other evidence regarding whether the Joint 

Account should be subjected to Plaintiffs garnishment efforts. In compliance with MCR 

2.602(A)(3), the Court states this matter remains CLOSED. 

IT IS SO ORDERED. 

Date: -JUL O B Z(l \ 5 
yn A. Viviano, Circuit Court Judge 
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